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Presently before the court inthis 28 U S.C. § 2255 action
are petitioner Janes H Guerin's (“Petitioner”) Mtion to Alter
or Amend the Judgnent and for Additional Findings, or in the
alternative, for reconsideration and the governnment's response
thereto. For the reasons set forth below, the court will deny

Petiti oner's noti on.

BACKGROUND

On Decenber 29, 1998, the court adopted the United States
Magi strate Judge's Report and Recommendati on and deni ed
Petitioner's petition for wit of habeas corpus w thout an

evidentiary hearing. Guerinv. US. , Cim No. 91-601-1, Gv.

No. 97-2860, 1998 W. 961908, at *7 (E.D. Pa. Dec. 29, 1998). The
court rejected Petitioner's clains of ineffective assistance of
counsel at his plea negotiation, at his sentencing and in
advising himof his right to appeal. 1d. at *2-*6.

Petitioner's instant notion challenges the court's finding
that Petitioner was not deprived of his right to appeal by

i neffecti ve assi stance of counsel. Pursuant to Federal Rul es of



Cvil Procedure 52(b) and 59(e), Petitioner requests the court to
find that “on the basis of the existing record and of the
attached suppl enental affidavits, that [Petitioner's] formner
attorney, Joseph A Tate, Esqg., was under the m staken inpression
in June 1992 that no appeal could |lie fromthe sentence inposed
by this court in this case, because the Court had granted a
downward departure.” (Pet.'s Mem at 1.) |In the alternative,
Petitioner noves for reconsideration under Local Rule 7.1(g) and
requests that “the hearing be reopened so that the Court nmay hear
the testinony described in the affidavits” acconpanying

Petitioner's notion. | d.

1. LEGAL STANDARDS

The Federal Rules of G vil Procedure allow a party to nove
the court to alter or anend a judgnent. Fed. R Cv. P. 59(e).
In addition, upon notion by a party, “the court may anend its
findings or nmake additional findings and may anend the judgnent
accordingly.” Fed. R Cv. P. 52(b). Modtions under Rule 52(b)
and/or 59(e) may be based on manifest error of fact or |aw, but
are “not intended to allow the parties to relitigate old issues,
to advance new theories, or to rehear the nerits of a case.”

Diebitz v. Arreola, 834 F. Supp. 298, 302 (E.D. Ws. 1993); see

Renfro v. Gty of Enporia, 732 F. Supp. 1116, 1117 (D. Kan.

1990); Lyons v. Jefferson Bank & Trust, 793 F. Supp. 989, 991 (D

Col 0. 1992); Evans, Inc. v. Tiffany & Co., 416 F. Supp 224, 244

(N.D. Ill. 1976).



Local Rule 7.1(g) of Gvil Procedure for the Eastern
District of Pennsylvania allows a party to nake a notion for
reconsi deration. “The purpose of a notion for reconsideration is
to correct manifest errors of law or fact or to present newy

di scovered evi dence.” Harsco Corp. v. Zlotnicki, 779 F.2d 906,

909 (3d Cir. 1985). “Where evidence is not newy discovered, a
party may not submt that evidence in support of a notion for

reconsideration.” 1d.; see McNaughton v. U S ., 3 F. Supp. 2d

592, 601 (E.D. Pa. 1998).

I11. DI SCUSSI ON

The court will deny Petitioner's notion. First, the court
wi |l address why it will not consider the supplenental affidavits
acconpanying Petitioner's notion. Second, the court wl| address
why nothing in the existing record causes it to anmend or alter
its Menorandum and Order of Decenber 29, 1998.

A. Suppl enental Affidavits

Petitioner requests that the court consider, in addition to
the existing record, the supplenental affidavits acconpanying his
notion. The affidavits of Shirley A Baker, Petitioner's
daughter, Thomas H. CGuerin, Petitioner's son and Anne M GQuerin,
Petitioner's daughter-in-law, all declare that Petitioner's
former attorney, Joseph A Tate, Esq. (“Tate”), advised
Petitioner on June 8, 1992 that he would | ose his right to appeal
if the court departed fromthe guidelines. The affidavit of

Prof essor Abbe L. Smth expresses the opinion that, based upon
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the court's findings of fact concerning Tate's conduct,
Petitioner's waiver of his appeal rights were *“anbi guous at
best,” and that Tate “did not press his client” hard enough in
advising himto appeal. (Prof. Smth Aff. 1 7 & 13.)

The court will not consider Petitioner's suppl enental
affidavits acconpanying his notion because they are not based on
new y di scovered evidence. See Lyons, 793 F. Supp. at 991
(stating that “[e] xcept for notions to anmend based on newly
di scovered evidence . . . the trial court is required only to
amend its findings or make additional findings based on evidence
contained in the record”). The affidavits of Petitioner's three
famly nmenbers, Shirley Baker, Thomas Guerin and Anne CGuerin, al
descri be their perceptions about what Tate said at a neeting on
June 8, 1992, the day before Petitioner was sentenced. The
affidavit of Professor Smth provides an expert opinion
evaluating Tate's conduct in advising Petitioner of his appellate
rights. Petitioner fails to show that any of these affidavits
are based on newy discovered evidence. Petitioner had anple
opportunity to introduce the testinony of these affiants prior to
the court's dism ssal of Petitioner's habeas petition.
Petitioner's attenpt to introduce this evidence for the first

time in his instant notion is inappropriate. See Renfro, 732 F.

Supp. at 1117 (stating that “'a party's failure to present his
strongest case in the first instance does not entitle himto a
second chance in the formof a notion to anend'”) (citation

omtted). Thus, the court will not consider the supplenental
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affidavits acconpanying Petitioner's notion.

B. Exi sting Record

The court finds nothing in the existing record which
warrants an anmendnent or alteration of its Decenber 29, 1998
Menor andum and Order dism ssing Petitioner's habeas petition. In
chall enging the court's finding that Tate adequately inforned
Petitioner of his rights, Petitioner argues that “[n]either M.
Tate's statenents to the press immedi ately after sentencing .
nor M. Querin's letter to his famly two weeks after
surrendering . . . can be reconciled wth a finding that M. Tate
fully and accurately advised his client concerning the right to
appeal .” (Pet.'s Mem at 2.) The court has reviewed the
existing record and finds nothing in it to warrant a change in
its finding that Tate adequately infornmed Petitioner of his
appel late rights and that Petitioner waived those rights.

Tate's statenents to the press indicated that he was satisfied
with Petitioner's sentence and that no appeal would be filed.
(Ex. Q) Such a statement is consistent with the court's
finding that Petitioner chose not to appeal his sentence.
Petitioner's letter to his famly expresses anger at Tate's
statenent that he was satisfied with Petitioner's sentence. (Ex.
U ) However, the letter does not address anything concerning
Tate's advice to Petitioner about his appellate rights. |d.

Nei ther Tate's statenments to the press nor Petitioner's letter to

L Al citations to Ex. __ refer to exhibits of record in
Petitioner's habeas petition.



his famly reveal a manifest error in the court's finding that
Tate adequately informed Petitioner of his appellate rights and
that Petitioner know ngly and voluntarily waived those rights.
Thus, the court declines to alter or anend its Order denying
Petitioner's petition for wit of habeas corpus w thout an

evidentiary hearing.? Querin, 1998 W. 961908, at *7.

I11. CONCLUSI ON

For the foregoing reasons, the court will deny Petitioner's
not i on.

An appropriate O der follows.

2 Petitioner also challenges the court's finding that he
could not neet the prejudice prong of the test set forth in
Strickland v. Washington, 466 U S. 668 (1984). Specifically,
Petitioner argues that even though the court informed himof his
right to appeal at sentencing, his waiver was not voluntary in
light of Tate's alleged statenent that he could not appeal.
(Pet.'s Mem at 2-3.) Because the court stands by its finding
that Tate adequately informed Petitioner of his right to appeal,
the court need not address this argunent.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAMVES H GUERI N ) CRIM NO. 91-601-1
V. '
UNI TED STATES OF AMERI CA : CIVIL NO. 97-2860
ORDER
AND NOW TO WT, this day of April, 1999, upon

consi deration of petitioner Janmes H Guerin's Mtion to Alter or
Amend the Judgnent and for Additional Findings, or in the
alternative, for reconsideration and the governnent's response

thereto, said notion is DEN ED.

LOU S C. BECHTLE, J.



